Rule 5.1

exceptions when requiring electronic filing imposes a
hardship on a party. Under amended Rule 5(e), a local
rule that requires electronic filing must include rea-
sonable exceptions, but Rule 5(e) does not define the
scope of those exceptions. Experience with the local
rules that have been adopted and that will emerge will
aid in drafting new local rules and will facilitate grad-
ual convergence on uniform exceptions, whether in
local rules or in an amended Rule 5(e).

Changes Made after Publication and Comment. This rec-
ommendation is of a modified version of the proposal as
published. The changes from the published version
limit local rule authority to implement a caution stat-
ed in the published Committee Note. A local rule that
requires electronic filing must include reasonable ex-
ceptions. This change was accomplished by a separate
sentence stating that a ‘‘local rule may require filing
by electronic means only if reasonable exceptions are
allowed.” Corresponding changes were made in the
Committee Note, in collaboration with the Appellate
Rules Committee. The changes from the published pro-
posal are shown below. [Omitted]

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 5 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 5(a)(1)(E) omits the former reference to a des-
ignation of record on appeal. Appellate Rule 10 is a self-
contained provision for the record on appeal, and pro-
vides for service.

Former Rule 5(b)(2)(D) literally provided that a local
rule may authorize use of the court’s transmission fa-
cilities to make service by non-electronic means agreed
to by the parties. That was not intended. Rule 5(b)(3)
restores the intended meaning—court transmission fa-
cilities can be used only for service by electronic
means.

Rule 5(d)(2)(B) provides that “‘a’ judge may accept a
paper for filing, replacing the reference in former Rule
5(e) to ‘‘the” judge. Some courts do not assign a des-
ignated judge to each case, and it may be important to
have another judge accept a paper for filing even when
a case is on the individual docket of a particular judge.
The ministerial acts of accepting the paper, noting the
time, and transmitting the paper to the court clerk do
not interfere with the assigned judge’s authority over
the action.

Rule 5.1. Constitutional Challenge to a Statute—
Notice, Certification, and Intervention

(a) NOTICE BY A PARTY. A party that files a
pleading, written motion, or other paper draw-
ing into question the constitutionality of a fed-
eral or state statute must promptly:

(1) file a notice of constitutional question
stating the question and identifying the paper
that raises it, if:

(A) a federal statute is questioned and the
parties do not include the United States, one
of its agencies, or one of its officers or em-
ployees in an official capacity; or

(B) a state statute is questioned and the
parties do not include the state, one of its
agencies, or one of its officers or employees
in an official capacity; and

(2) serve the notice and paper on the Attor-
ney General of the United States if a federal
statute is questioned—or on the state attorney
general if a state statute is questioned—either
by certified or registered mail or by sending it
to an electronic address designated by the at-
torney general for this purpose.

(b) CERTIFICATION BY THE COURT. The court
must, under 28 U.S.C. §2403, certify to the appro-
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priate attorney general that a statute has been
questioned.

(¢) INTERVENTION; FINAL DECISION ON THE MER-
ITS. Unless the court sets a later time, the attor-
ney general may intervene within 60 days after
the notice is filed or after the court certifies the
challenge, whichever is earlier. Before the time
to intervene expires, the court may reject the
constitutional challenge, but may not enter a
final judgment holding the statute unconstitu-
tional.

(d) NOo FORFEITURE. A party’s failure to file
and serve the notice, or the court’s failure to
certify, does not forfeit a constitutional claim
or defense that is otherwise timely asserted.

(As added Apr. 12, 2006, eff. Dec. 1, 2006; amended
Apr. 30, 2007, eff. Dec. 1, 2007.)

COMMITTEE NOTES ON RULES—2006

Rule 5.1 implements 28 U.S.C. §2403, replacing the
final three sentences of Rule 24(c). New Rule 5.1 re-
quires a party that files a pleading, written motion, or
other paper drawing in question the constitutionality
of a federal or state statute to file a notice of constitu-
tional question and serve it on the United States Attor-
ney General or state attorney general. The party must
promptly file and serve the notice of constitutional
question. This notice requirement supplements the
court’s duty to certify a constitutional challenge to the
United States Attorney General or state attorney gen-
eral. The notice of constitutional question will ensure
that the attorney general is notified of constitutional
challenges and has an opportunity to exercise the stat-
utory right to intervene at the earliest possible point
in the litigation. The court’s certification obligation
remains, and is the only notice when the constitu-
tionality of a federal or state statute is drawn in ques-
tion by means other than a party’s pleading, written
motion, or other paper.

Moving the notice and certification provisions from
Rule 24(c) to a new rule is designed to attract the par-
ties’ attention to these provisions by locating them in
the vicinity of the rules that require notice by service
and pleading.

Rule 5.1 goes beyond the requirements of §2403 and
the former Rule 24(c) provisions by requiring notice and
certification of a constitutional challenge to any fed-
eral or state statute, not only those ‘‘affecting the pub-
lic interest.” It is better to assure, through notice, that
the attorney general is able to determine whether to
seek intervention on the ground that the act or statute
affects a public interest. Rule 5.1 refers to a ‘‘federal
statute,” rather than the §2403 reference to an ‘“‘Act of
Congress,” to maintain consistency in the Civil Rules
vocabulary. In Rule 5.1 ‘“‘statute’ means any congres-
sional enactment that would qualify as an ‘‘Act of Con-
gress.”’

Unless the court sets a later time, the 60-day period
for intervention runs from the time a party files a no-
tice of constitutional question or from the time the
court certifies a constitutional challenge, whichever is
earlier. Rule 5.1(a) directs that a party promptly serve
the notice of constitutional question. The court may
extend the 60-[day] period on its own or on motion. One
occasion for extension may arise if the court certifies
a challenge under §2403 after a party files a notice of
constitutional question. Pretrial activities may con-
tinue without interruption during the intervention pe-
riod, and the court retains authority to grant inter-
locutory relief. The court may reject a constitutional
challenge to a statute at any time. But the court may
not enter a final judgment holding a statute unconsti-
tutional before the attorney general has responded or
the intervention period has expired without response.
This rule does not displace any of the statutory or rule
procedures that permit dismissal of all or part of an ac-
tion—including a constitutional challenge—at any
time, even before service of process.
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Changes Made After Publication and Comment. Rule 5.1
as proposed for adoption incorporates several changes
from the published draft. The changes were made in re-
sponse to public comments and Advisory Committee
discussion.

The Advisory Committee debated at length the ques-
tion whether the party who files a notice of constitu-
tional question should be required to serve the notice
on the appropriate attorney general. The service re-
quirement was retained, but the time for intervention
was set to run from the earlier of the notice filing or
the court’s certification. The definition of the time to
intervene was changed in tandem with this change. The
published rule directed the court to set an intervention
time not less than 60 days from the court’s certifi-
cation. This was changed to set a 60-day period in the
rule “[ulnless the court sets a later time.”” The Com-
mittee Note points out that the court may extend the
60-day period on its own or on motion, and recognizes
that an occasion for extension may arise if the 60-day
period begins with the filing of the notice of constitu-
tional question.

The method of serving the notice of constitutional
question set by the published rule called for serving the
United States Attorney General under Civil Rule 4, and
for serving a state attorney general by certified or reg-
istered mail. This proposal has been changed to provide
service in all cases either by certified or registered
mail or by sending the Notice to an electronic address
designated by the attorney general for this purpose.

The rule proposed for adoption brings into subdivi-
sion (c) matters that were stated in the published Com-
mittee Note but not in the rule text. The court may re-
ject a constitutional challenge at any time, but may
not enter a final judgment holding a statute unconsti-
tutional before the time set to intervene expires.

The published rule would have required notice and
certification when an officer of the United States or a
state brings suit in an official capacity. There is no
need for notice in such circumstances. The words ‘‘is
sued’”’ were deleted to correct this oversight.

Several style changes were made at the Style Sub-
committee’s suggestion. One change that straddles the
line between substance and style appears in Rule 5.1(d).
The published version adopted the language of present
Rule 24(c): failure to comply with the Notice or certifi-
cation requirements does not forfeit a constitutional
“right.” This expression is changed to ‘‘claim or de-
fense’” from concern that reference to a ‘‘right’” may
invite confusion of the no-forfeiture provision with the
merits of the claim or defense that is not forfeited.

COMMITTEE NOTES ON RULES—2007 AMENDMENT
The language of Rule 5.1 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-

nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 5.2. Privacy Protection For Filings Made
with the Court

(a) REDACTED FILINGS. Unless the court orders
otherwise, in an electronic or paper filing with
the court that contains an individual’s social-se-
curity number, taxpayer-identification number,
or birth date, the name of an individual known
to be a minor, or a financial-account number, a
party or nonparty making the filing may in-
clude only:

(1) the last four digits of the social-security
number and taxpayer-identification number;

(2) the year of the individual’s birth;

(3) the minor’s initials; and

(4) the last four digits of the financial-ac-
count number.

(b) EXEMPTIONS FROM THE REDACTION REQUIRE-
MENT. The redaction requirement does not apply
to the following:
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(1) a financial-account number that identi-
fies the property allegedly subject to forfeit-
ure in a forfeiture proceeding;

(2) the record of an administrative or agency
proceeding;

(3) the official record of a state-court pro-
ceeding;

(4) the record of a court or tribunal, if that
record was not subject to the redaction re-
quirement when originally filed;

(5) a filing covered by Rule 5.2(c) or (d); and

(6) a pro se filing in an action brought under
28 U.S.C. §§2241, 2254, or 2255.

(c) LIMITATIONS ON REMOTE ACCESS TO ELEC-
TRONIC FILES; SOCIAL-SECURITY APPEALS AND IM-
MIGRATION CASES. Unless the court orders other-
wise, in an action for benefits under the Social
Security Act, and in an action or proceeding re-
lating to an order of removal, to relief from re-
moval, or to immigration benefits or detention,
access to an electronic file is authorized as fol-
lows:

(1) the parties and their attorneys may have
remote electronic access to any part of the
case file, including the administrative record;

(2) any other person may have electronic ac-
cess to the full record at the courthouse, but
may have remote electronic access only to:

(A) the docket maintained by the court;
and

(B) an opinion, order, judgment, or other
disposition of the court, but not any other
part of the case file or the administrative
record.

(d) FILINGS MADE UNDER SEAL. The court may
order that a filing be made under seal without
redaction. The court may later unseal the filing
or order the person who made the filing to file
a redacted version for the public record.

(e) PROTECTIVE ORDERS. For good cause, the
court may by order in a case:

(1) require redaction of additional informa-
tion; or

(2) limit or prohibit a nonparty’s remote
electronic access to a document filed with the
court.

(f) OPTION FOR ADDITIONAL UNREDACTED FILING
UNDER SEAL. A person making a redacted filing
may also file an unredacted copy under seal. The
court must retain the unredacted copy as part of
the record.

(g) OPTION FOR FILING A REFERENCE LIST. A fil-
ing that contains redacted information may be
filed together with a reference list that identi-
fies each item of redacted information and
specifies an appropriate identifier that uniquely
corresponds to each item listed. The list must be
filed under seal and may be amended as of right.
Any reference in the case to a listed identifier
will be construed to refer to the corresponding
item of information.

(h) WAIVER OF PROTECTION OF IDENTIFIERS. A
person waives the protection of Rule 5.2(a) as to
the person’s own information by filing it with-
out redaction and not under seal.

(As added Apr. 30, 2007, eff. Dec. 1, 2007.)
COMMITTEE NOTES ON RULES—2007

The rule is adopted in compliance with section
205(c)(3) of the E-Government Act of 2002, Public Law
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