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United States Court of Appeals 
for the Fifth Circuit 

--------------------------------------------- 

No. 20-10903 

--------------------------------------------- 

ROBERT M. GLEN, 

Plaintiff—Appellant, 

versus 

AMERICAN AIRLINES, INCORPORATED, 

Defendant—Appellee. 

------------------------------------------------------------------------------------------------------------------------------------------------------------- 

Appeal from the United States District Court 
for the Northern District of Texas 

USDC No. 4:20-CV-482 

------------------------------------------------------------------------------------------------------------------------------------------------------------- 

(Filed Aug. 2, 2021) 

Before KING, DENNIS, and HO, Circuit Judges. 

JAMES C. HO, Circuit Judge: 

 “The Founders recognized that the protection of 
private property is indispensable to the promotion of 
individual freedom. As John Adams tersely put it, 
‘[p]roperty must be secured, or liberty cannot exist.’ ” 
Cedar Point Nursery v. Hassid, 141 S. Ct. 2063, 2071 
(2021) (quoting Discourses on Davila, in 6 Works of 
John Adams 280 (C. Adams ed. 1851)). Channeling 
that spirit, Congress responded to Fidel Castro’s 
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widespread confiscation of property in Cuba by enact-
ing the Helms-Burton Act into law in 1996. See 22 
U.S.C. § 6021 et seq. The Act allows any United States 
national with a claim to property confiscated by the 
Cuban Government to sue any person who traffics in 
such property. Id. § 6082(a)(1)(A). 

 In that same spirit, we disagree with the district 
court’s decision to dismiss Robert Glen’s claim under 
the Act for lack of standing. We side instead with courts 
that have held that “the legally cognizable right pro-
vided by the Helms-Burton Act to the ‘rightful owners’ 
of properties” confiscated by Castro “allows [those 
property owners] to assert a concrete injury based on 
Defendants’ alleged ‘trafficking’ in the [those] [p]roper-
ties.” Glen v. Trip Advisor LLC, 2021 WL 1200577, at 
*6 (D. Del. Mar. 30, 2021). See also Havana Docks Corp. 
v. Norwegian Cruise Line Holdings, Ltd., 484 F. Supp. 
3d 1215, 1227–27 (S.D. Fla. 2020) (same). 

 But Glen’s claim ultimately fails on the merits be-
cause it does not satisfy certain statutory require-
ments under the Act. If the property giving rise to suit 
was confiscated before March 12, 1996, a United States 
national may not bring an action under the Act unless 
he acquired ownership of the claim before March 12, 
1996. 22 U.S.C. § 6082(a)(4)(B). We agree with the dis-
trict court’s alternative conclusion that this time limit 
is fatal to this suit, because the property in which Glen 
claims an ownership interest was confiscated before 
1996—yet he did not inherit his claim to that property 
until after 1996. 
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 Accordingly, we vacate the district court’s dismis-
sal of the case for lack of standing and render judg-
ment for the defendant. 

 
I. 

 After Fidel Castro seized power, he confiscated the 
property of “millions of his own citizens” and “thou-
sands of United States nationals” in Cuba. 22 U.S.C. 
§ 6081(3)(B)(i), (ii). In response, Congress enacted the 
Helms-Burton Act “[t]o deter trafficking in wrongfully 
confiscated property” and provide “United States na-
tionals who were the victims of these confiscations . . . 
with a judicial remedy in the courts of the United 
States.” Id. § 6081(11). Title III of the Act establishes a 
private right of action for “any United States national 
who owns the claim to [confiscated property]” against 
“any person that . . . traffics in [such] property.” Id. 
§ 6082(a)(1)(A). 

 Congress also gave the President the power to sus-
pend the private right of action created by Title III of 
the Act. Id. § 6085(b). Every President has suspended 
that right of action from 1996 until 2019. But in May 
2019, President Trump ended the suspension of Title 
III, allowing plaintiffs like Robert Glen to sue under 
the Act. 

 Glen is a naturalized United States citizen. His 
great-grandfather owned two beachfront properties in 
Varadero, Cuba. Eventually, the Varadero properties 
were passed down to Glen’s mother and aunt. Later, 
in connection with the Cuban revolution, the Castro 
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regime confiscated the Varadero properties. At the 
time the properties were confiscated, Glen’s mother 
and aunt were Cuban nationals. See, e.g., Glen v. Club 
Méditerranée, S.A., 450 F.3d 1251, 1255 n.3 (11th Cir. 
2006) (noting, in another suit brought by Glen, that 
“the Varadero property at issue in this litigation was 
owned by Cuban nationals at the time of its expropri-
ation”). Glen alleges that he inherited an ownership in-
terest in some of the properties when his aunt passed 
away in 1999 and in the rest when his mother passed 
away in 2011. 

 Today, Varadero is a popular tourist destination, 
and the Varadero properties are home to four resort ho-
tels. During the two years relevant to this appeal, Ameri-
can Airlines operated a website, BookAAHotels.com, 
which offered travelers the option to reserve hotel 
rooms in Cuba, including rooms at the four hotels lo-
cated on the Varadero properties. American received a 
total of $503.18 in commissions for twelve reservations 
at three of these hotels. The last time any of the hotels 
was booked through American’s website was July 19, 
2019. 

 In 2019, Glen sued American in federal district 
court, alleging that American had trafficked in confis-
cated property in violation of Title III of the Helms-
Burton Act, seeking damages that include triple the 
value of the Varadero properties. 

 The district court granted American’s motion to 
dismiss on three independent grounds. First, it held 
that Glen lacks Article III standing because he did not 
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suffer a concrete injury. Second, it held that Glen could 
not bring a suit under the Act because he acquired his 
claim to the properties after March 12, 1996. Finally, it 
held that Glen failed to plead that American acted with 
the requisite knowledge and intent. Glen appeals. 

 
II. 

 We review a dismissal for lack of standing de novo. 
E.g., Little v. KPMG LLP, 575 F.3d 533, 540 (5th Cir. 
2009). Article III standing has three elements: injury-
in-fact, traceability, and redressability. See Spokeo, Inc. 
v. Robins, 136 S. Ct. 1540, 1547 (2016). “To establish 
injury in fact, a plaintiff must show that he or she 
suffered ‘an invasion of a legally protected interest’ 
that is ‘concrete and particularized’ and ‘actual or im-
minent, not conjectural or hypothetical.’ ” Id. at 1548 
(quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 
(1992)). 

 The district court held that Glen does not have 
standing because he did not suffer a concrete injury. 
Rather than defend this ruling on appeal, American ar-
gues that Glen did not suffer an injury-in-fact because 
he lacks a legally protected interest in the Varadero 
properties. American further asserts that even if Glen 
did have such an interest, any injury is not traceable 
to American. We disagree and hold that Glen has 
standing. 

 Glen suffered a concrete injury because he alleges 
that he was harmed by American’s trafficking in 
property that belongs to him. The Supreme Court has 
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explained that “[c]entral to assessing concreteness is 
whether the asserted harm has a ‘close relationship’ to 
a harm traditionally recognized as providing a basis 
for a lawsuit in American courts—such as physical 
harm, monetary harm, or various intangible harms.” 
TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2200 
(2021) (citing Spokeo, 136 S. Ct. at 1549–50). The harm 
allegedly caused by American’s trafficking bears a 
close relationship to unjust enrichment, which has in-
disputable common-law roots. See The Intellectual 
History of Unjust Enrichment, 133 Harv. L. Rev. 2077, 
2078–87 (2020) (describing unjust enrichment’s com-
mon-law foundations). The Congressional findings of 
the Helms-Burton Act recognize as much, stating that 
the international judicial system “lacks fully effective 
remedies for the wrongful confiscation of property 
and for unjust enrichment from the use of wrongfully 
confiscated property.” 22 U.S.C. § 6081(8). The district 
court did not consider this aspect of the concreteness 
inquiry, and accordingly erred by concluding that Glen 
did not suffer a concrete injury. See, e.g., Glen, 2021 WL 
1200577, at *6. 

 American responds that Glen could not have in-
herited any interest in the Varadero properties be-
cause the Cuban government confiscated them years 
earlier. As a result, there was nothing for his relatives 
to pass down to Glen upon their deaths. And without 
an enforceable title to the Varadero properties, Ameri-
can says, Glen does not have a legally protected inter-
est. 
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 But American’s argument goes to the merits of 
Glen’s claim, not his standing. “[T]he distinction be-
tween standing and the merits” can sometimes “cause 
conceptual trouble when a plaintiff alleges the depri-
vation of a dubious property or liberty interest.” Pro-
tect Our Parks, Inc. v. Chicago Park Dist., 971 F.3d 722, 
736 (7th Cir. 2020). “But when the existence of a pro-
tected property interest is an element of the claim, de-
ciding whether the interest exists virtually always 
goes to the merits rather than standing.” Id. 

 In Webb v. City of Dallas, 314 F.3d 787 (5th Cir. 
2002), for example, this court held that, although the 
plaintiffs “may ultimately fail to prove ownership or 
any property interest entitlement to [the property at 
issue in their takings claim],” they nonetheless had 
standing because their complaint “assert[ed] an inter-
est in the property dispute sufficient to meet the mini-
mum constitutional requirements of Article III.” Id. at 
791. 

 Similarly, to establish a claim under the Helms-
Burton Act, a plaintiff must show that he is a “United 
States national who owns the claim” to property 
confiscated by the Cuban Government. 22 U.S.C. 
§ 6082(a)(1)(A). Accordingly, ownership of a claim to 
confiscated property is an element of a Helms-Burton 
Act claim. Glen’s complaint alleges an interest in the 
Varadero properties. That allegation, as in Webb, is 
sufficient to meet the minimum requirements of Ar-
ticle III. 
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 This conclusion is bolstered by the text of the 
Helms-Burton Act. The Act provides that “[n]o court of 
the United States shall decline, based upon the act of 
state doctrine, to make a determination on the merits 
in an action brought under [the Act].” Id. § 6082(a)(6). 
The act-of-state doctrine “prevents United States courts 
from determining the validity of the public acts of a 
foreign sovereign.” Fed. Republic of Germany v. Philipp, 
141 S. Ct. 703, 711 (2021). 

 So the act-of-state doctrine requires us to assume 
the validity of the Cuban confiscation. And that is ex-
actly what American asks us to do here: assume the 
validity of Castro’s confiscation of the Varadero prop-
erties and hold that Glen does not have a legally pro-
tected interest in those properties. But the Act reverses 
that assumption by abrogating the act-of-state doc-
trine in cases such as this. 

 Alternatively, American contends that Glen lacks 
standing for a different reason—because his injury is 
not traceable to its actions. To show traceability, a 
plaintiff must allege that his injury is “connect[ed] 
with the conduct about which he complains.” Trump v. 
Hawaii, 138 S. Ct. 2392, 2416 (2018). “Article III re-
quires a causal connection between the plaintiff ’s in-
jury and the defendant’s challenged conduct.” Inclusive 
Communities Project, Inc. v. Dep’t of Treasury, 946 F.3d 
649, 655 (5th Cir. 2019). 

 American points out that it is not responsible for 
either the confiscation of the properties or the opera-
tion of the hotels on those properties. As a result, 
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American claims, the remedy sought by Glen—triple 
the value of the properties—shows that the injury he 
seeks to redress is traceable only to Cuba and the hotel 
operators, and not to any unjust enrichment resulting 
from the $503.18 that American received in commis-
sions. 

 We disagree. Glen’s alleged injury is traceable to 
American. He alleges an injury that is entirely sepa-
rate from either the confiscation of the properties or 
the operation of hotels on those properties. Specifically, 
he alleges that American was unjustly enriched be-
cause it did business with the entities that now occupy 
the properties that were wrongly taken from him. As 
the Southern District of Florida recognized in another 
case brought under the Helms-Burton Act, there is a 
direct “causal link between a claimant’s injury from 
the Cuban Government’s expropriation of their prop-
erty and a subsequent trafficker’s unjust enrichment 
from its use of that confiscated property.” Havana 
Docks, 484 F. Supp. 3d at 1230. See also Glen, 2021 WL 
1200577, at *7 (“Glen alleges he was harmed by [Trip 
Advisor’s] trafficking in the [Varadero] [p]roperties 
without his authorization or paying compensation to 
him,” and that “he would not have been harmed if [Trip 
Advisor] had not trafficked in the Subject Properties.”). 

 Glen has standing to sue. 

 
III. 

 Although Glen has standing to sue, his claim fails 
on the merits. 
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 The Helms-Burton Act provides that, “[i]n the case 
of property confiscated before March 12, 1996, a United 
States national may not bring an action under this sec-
tion on a claim to the confiscated property unless such 
national acquires ownership of the claim before March 
12, 1996.” 22 U.S.C. § 6082(a)(4)(B). As Glen’s com-
plaint makes clear, the Cuban government confiscated 
the Varadero properties long before 1996. So under sec-
tion (a)(4)(B), Glen may not bring an action unless he 
“acquire[d] ownership of the claim before March 12, 
1996.” Id. But Glen inherited the properties after 
1996—in 1999 and 2011. So Glen cannot bring a claim 
under the plain text of the statute. 

 Glen argues that the word “acquires” doesn’t mean 
what it says. The word “acquires,” he says, does not in-
clude inheritance, because Congress intended for the 
word to require some degree of “active conduct” by the 
transferee, like an affirmative purchase, rather than a 
mere passive event, such as inheriting a claim by oper-
ation of law from close family. 

 We disagree with Glen’s reading of the statute. 
The plain meaning of “acquires” is “[t]o gain possession 
or control of; to get or obtain.” Acquire, BLACK’S LAW 
DICTIONARY 29 (11th ed. 2019); WEBSTER’S THIRD NEW 
INT’L DICTIONARY 18 (1993) (“[T]o come into possession, 
control, or power of disposal of. “). That includes inher-
itance. If Congress meant for “acquires” to require 
some form of active conduct, like a purchase, it knew 
how to communicate that meaning. In fact, it did so in 
the very same section of the Act: “In the case of prop-
erty confiscated on or after March 12, 1996, a United 
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States national who, after the property is confiscated, 
acquires ownership of a claim to the property by assign-
ment for value, may not bring an action on the claim 
under this section.” 22 U.S.C. § 6082(a)(4)(C) (empha-
sis added). There would have been no reason for Con-
gress to add the words “by assignment for value” if 
“acquires ownership” was already limited to assign-
ment for value. 

 Every court to address the issue has read the stat-
ute the same way as we do. See Gonzalez v. Amazon.com, 
Inc., 835 F. App’x 1011, 1012 (11th Cir. 2021) (holding 
that the plaintiff, who inherited property in 2016, 
“did not possess a claim to confiscated property until 
twenty years after the Helms-Burton Act’s cutoff 
date”); Glen, 2021 WL 1200577, at *7 (“[S]ince Glen did 
not acquire the ownership of the claim before March 
12, 1996, by inheritance or any other manner, he falls 
within the category of ‘United States nationals’ who 
‘may not bring an action under this section.’ ”) (quoting 
22 U.S.C. § 6082(a)(4)(B)); Garcia-Bengochea v. Carni-
val Corp., 2020 WL 4590825, at *4 (S.D. Fla. July 9, 2020) 
(dismissing Helms-Burton Act claim where plaintiff 
inherited property after 1996); Garcia-Bengochea v. 
Royal Caribbean Cruises, Ltd., 2020 WL 6081658, at *3 
(S.D. Fla. Oct. 15, 2020) (same).1 

* * * 

 
 1 Because this issue is dispositive, we need not address the 
district court’s alternative rationale for dismissal on the merits—
Glen’s purported failure to plead that American acted with the 
requisite knowledge and intent. 
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 Glen has standing to sue. But he acquired owner-
ship of the properties through inheritance after 1996, 
so his claim fails on the merits. Accordingly, we vacate 
the dismissal of the case for lack of standing and ren-
der judgment for the defendant. 
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 
ROBERT M. GLEN, 

    Plaintiff, 

VS. 

AMERICAN AIRLINES, INC., 

    Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

NO. 4:20-CV-482-A

 
MEMORANDUM OPINION & ORDER 

(Filed Aug. 3, 2020) 

 Came on for consideration the motion to dismiss 
filed by defendant, American Airlines, Inc. Doc.1 52. 
Having considered the motion, the response by plain-
tiff, Robert M. Glen, the reply and supplemental au-
thority filed in support thereof, the response to such 
supplemental authority, the record, and applicable 
legal authorities, the. court finds that such motion 
should be granted. 

 
I. 

Facts Pleaded 

 In his amended complaint, plaintiff pleads the fol-
lowing: 

 
 1 The “Doc. ___” reference is to the number of the item on the 
docket in this action. 



App. 14 

 

 Plaintiff, a naturalized citizen of the United 
States, is originally from Cuba. Doc. 47 ¶ 15. Plaintiff ’s 
mother and aunt owned adjacent plots of beachfront 
land (“the Properties”) in Varadero, Cuba in the late 
1950s. Id. ¶¶ 28-39. In connection with the Cuban rev-
olution, the communist Cuban government confiscated 
the Properties. Id. ¶ 40. When plaintiff’s aunt and 
mother died in 1999 and 2011, respectively, their 
claims to the Properties passed to plaintiff by inher-
itance. Id. ¶ 42. Since at least 1996, the Properties have 
been used for beachfront hotels (“the Subject Hotels”), 
which the Cuban government helped to build, develop, 
and operate. Id. ¶¶ 44, 46. 

 Prior to the initiation of this action, defendant’s 
customers could book accommodations in Cuba, includ-
ing the Subject Hotels, through defendant’s hotel book-
ing website. Id. ¶¶ 101-02, 145. Between January 23, 
2018 and July 19, 2019, users of defendant’s booking 
website made twenty-four separate reservations at the 
Subject Hotels. Id. ¶ 147. Defendant earned commis-
sions in connection with reservations made that the 
Subject Hotels. Id. ¶ 148. 

 

II. 

Procedural Background  

 On September 26, 2019, plaintiff initiated this ac-
tion by filing a complaint in the United States District 
Court for the Southern District of Florida. Doc. 1. On 
March 12, 2020, plaintiff filed his amended complaint. 
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Doc. 47. In his amended complaint, plaintiff brings a 
single cause of action against defendant, trafficking in 
confiscated property pursuant to the Cuban Liberty 
and Democratic Solidarity Act, 22 U.S.C. § 6021 et. seq. 
(“the Act”), also known as the LIBERTAD Act or the 
Helms-Burton Act. Id. ¶¶ 1, 164-75. The Act provides 
U.S. nationals whose property was confiscated by the 
communist Cuban government with a private right of 
action against persons who traffic in such property. 22 
U.S.C. § 6082(a). 

 On March 27, 2020, defendant filed its motion to 
dismiss or, in the alternative, to transfer venue. Doc. 
52. After plaintiff responded to the motion, Doc. 56, and 
plaintiff replied to the response, Doc. 64, the motion 
was granted as to its requested transfer, and the action 
was transferred to this court, Doc. 67. This court now 
considers the motion insofar as it seeks dismissal. 

 

III. 

Grounds of the Motion  

 In its motion, defendant argues that plaintiff ’s 
claim should be dismissed because, inter alia, plaintiff 
(I) lacks Article III standing, Doc. 52 at 3-5, (II) failed 
to satisfy the Act’s preconditions to suit, id. at 10-12, 
and (III) failed to adequately plead facts to satisfy the 
scienter element of his claim, id. at 12-19. 
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IV. 

Analysis 

 Plaintiff ’s claim should be dismissed. Plaintiff 
lacks Article III standing, and even if he had standing 
to sue defendant, his claim would nonetheless be dis-
missed for failure to state a claim upon which relief 
may be granted. 

 
A. Plaintiff lacks Article III standing.  

 Plaintiff has failed to show that he has standing 
to bring the above-captioned action. The United States 
Constitution limits federal courts’ jurisdiction to “ac-
tual cases or controversies.” Raines v. Byrd, 521 U.S. 
811, 818 (1997). “Standing to sue is a doctrine rooted 
in the traditional understanding of a case or contro-
versy.” Spokeo, Inc. v. Robins, 136 S.Ct. 1540, 1547 
(2016). This doctrine limits the category of litigants 
who may bring a lawsuit in federal court. Id. To have 
standing, a plaintiff must have (I) suffered an injury in 
fact, (II) that is fairly traceable to the challenged con-
duct of the defendant, and (III) that is likely to be re-
dressed by a favorable judicial decision. Lujan v. Defs. 
of Wildlife, 504 U.S. 555, 560-61 (1992). “The party in-
voking federal jurisdiction bears the burden of estab-
lishing these elements.” Id. at 561. Plaintiff fails to 
carry this burden. 

 Plaintiff has not pleaded that he has suffered an 
injury in fact. “To establish an injury in fact, a plain-
tiff must show that he or she suffered ‘an invasion of 
a legally protected interest’ that is ‘concrete and 
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particularized’ and ‘actual or imminent, not conjec-
tural or hypothetical.’ ” Spokeo, 136 S.Ct. at 1548 (quot-
ing Lujan, 504 U.S. at 560). Plaintiff has not shown 
that he suffered a concrete injury. “A ‘concrete’ injury 
must be ‘de facto’; that is, it must actually exist.” Id. A 
concrete injury may be intangible, and “Congress has 
the power to define injuries and articulate chains of 
causation that will give rise to a case or controversy 
where none existed before.” Id. at 1549 (citation omit-
ted). However, “Congress’ role in identifying and ele-
vating intangible harms does not mean that a plaintiff 
automatically satisfies the injury-in-fact requirement 
whenever a statute grants a person a statutory right 
and purports to authorize that person to sue to vindi-
cate that right.” Id. In other words, “Article III stand-
ing requires a concrete injury even in the context of a 
statutory violation.” Id.  

 In his response, plaintiff states that neither the 
Cuban government’s confiscation of the Properties nor 
the Subject Hotels’ operations on the Properties con-
stitute injuries in fact in this action. Doc. 56 at 10. In-
stead, plaintiff argues that his injury is based entirely 
on defendant’s alleged violation of the substantive 
rights given to plaintiff by the Act. Id. However, “Con-
gress cannot erase Article III’s standing requirements 
by statutorily granting the right to sue to a. plaintiff 
who would not otherwise have standing.” Spokeo, 136 
S.Ct. at 1547-48. Plaintiff complains that defendant 
fails to compensate plaintiff when defendant earns 
commissions on reservations made at the Subject Ho-
tels. Id. at 11. It is unclear how plaintiff is injured by 
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such an action. Defendant did not deprive plaintiff of 
the Properties or the profits he might make if he owned 
and operated hotels on the Properties. Instead, defend-
ant merely does business with the Subject Hotels. It is 
unclear why plaintiff believes he should be entitled to 
defendant’s commissions and is injured by not receiv-
ing such payment; plaintiff would not be entitled to a 
portion of defendant’s commissions even if he owned 
the Properties and operated the Subject Hotels. 

 Plaintiff relies on a non-binding opinion from the 
Southern District of Florida and Justice Thomas’s con-
curring opinion in Spokeo to argue that “the Supreme 
Court recognized [in Spokeo] where Congress has 
endowed plaintiffs with a substantive legal right, as 
opposed to creating a procedural requirement, the 
plaintiffs may sue to enforce such a right without es-
tablishing additional harm.” Doc. 56 at 9-10 (quoting 
Guarisma v. Microsoft Corp., 209 F. Supp. 3d 1261, 
1265 (S.D. Fla. 2016)). The court is not convinced. In 
Spokeo, the Supreme Court did not limit the concrete 
harm requirement to actions related to the violation of 
procedural requirements. See 136 S.Ct. at 1549 (using 
an allegation of “a bare procedural violation” as an “ex-
ample”). 

 Plaintiff also argues that a finding that he lacks 
standing “would write Title III out of existence.” Doc. 
56 at 11. Even if such a statement is true, “[t]he as-
sumption that if [plaintiff has] no standing to sue, no 
one would have standing, is not a reason to find stand-
ing.” Clapper v. Amnesty Int’l USA, 568 U.S. 398, 420-
21 (2013); Valley Forge Christian Coll. v. Am. United 
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for Separation of Church & State, Inc., 454 U.S. 464, 
489 (1982). 

 Because plaintiff failed to plead that he suffered a 
concrete injury, he has not carried his burden regard-
ing Article III standing, and this action must be dis-
missed. 

 
B. Even if standing existed, plaintiff failed to state 

a claim upon which relief may be granted.  

 Even if plaintiff, had standing to bring this suit, 
his claims would be dismissed. The facts pleaded by 
plaintiff, accepted as true, (I) do not show that he is 
entitled to bring a claim under the Act and (II) do not 
show that defendant had the required state of mind to 
be held liable. 

 
i. Pleading Standards 

 Rule 8(a)(2) of the Federal Rules of Civil Procedure 
provides, in a general way, the applicable standard of 
pleading. It requires that a pleading contain “a short 
and plain statement of the claim showing that the 
pleader is entitled to relief,” Fed. R. Civ. P. 8(a)(2), “in 
order to give the defendant fair notice of what the 
claim is and the grounds upon which it rests.” Bell Atl. 
Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal 
quotation marks and ellipsis omitted). Although a 
pleading need not contain detailed factual allegations, 
the “showing” contemplated by Rule 8 requires the 
pleader to do more than simply allege legal conclusions 
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or recite the elements of a cause of action. Id. at 555 & 
n.3. Thus, while a court must accept all of the factual 
allegations in the pleading as true, it need not credit 
bare legal conclusions that are unsupported by any fac-
tual underpinnings. See Ashcroft v. Iqbal, 556 U.S. 662, 
679 (2009) (“While legal conclusions can provide the 
framework of a complaint, they must be supported by 
factual allegations.”). 

 Moreover, to survive a motion to dismiss, the facts 
pleaded must allow the court to infer that the pleader’s 
right to relief is plausible. Id. at 678. To allege a plau-
sible right to relief, the facts pleaded must suggest lia-
bility; allegations that are merely consistent with 
unlawful conduct are insufficient. Twombly, 550 U.S. at 
566-69. “Determining whether a complaint states a 
plausible claim for relief . . . [is] a context-specific task 
that requires the reviewing court to draw on its judi-
cial experience and common sense.” Iqbal, 556 U.S. at 
679. 

 
II. Plaintiff may not bring this action because he 

did not acquire his claim to the Properties be-
fore March 12, 1996. 

 Plaintiff ’s claim should be dismissed because he 
does not satisfy a prerequisite to bring an action under 
the Act. The Act states that “[e]xcept as otherwise pro-
vided in this section, any person that . . . traffics in 
property which was confiscated by the Cuban Govern-
ment on or after January 1, 1959, shall he liable to any 
United States national who owns the claim to such 
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property for money damages. 22 U.S.C. § 6082(a)(1). 
The Act goes on to provide limits on who may bring 
such a claim: 

(A) Except as otherwise provided in this par-
agraph, actions may be brought under para-
graph (1) with respect to property confiscated 
before, on, or after March 12, 1996. 

(B) In the case of property confiscated before 
March 12, 1996, a United States national may 
not bring an action under this section on a 
claim to the confiscated property unless such 
national acquires ownership of the claim be-
fore March 12, 1996. 

(C) In the case of property confiscated on or 
after March 12, 1996, a United States na-
tional who, after the property is confiscated, 
acquires ownership of a claim to the property 
by assignment for value, may not bring an ac-
tion on the claim under this section. 

 22 U.S.C. § 6082(a)(4). 

 Plaintiff ’s amended complaint does not explicitly 
state whether the Cuban government confiscated the 
Properties from his mother and aunt before or after 
March 12, 1996. See Doc. 47 ¶ 40 (“After January 1, 
1959, and in connection with Cuban revolution, the 
communist Cuban government confiscated the Glen 
Properties.”). However, plaintiff does plead that the 
Cuban government had “worked with hotel chains to 
build, develop, and operate” the Subject Hotels. Id. 
¶ 46. Because the Cuban government must have built 
the Subject Hotels after confiscating the Properties, 



App. 22 

 

and because “[u]pon the Act’s enactment in 1996, the 
Glen Properties were being used for beachfront hotels,” 
id. ¶ 44, the Properties must have been confiscated be-
fore March 12, 1996. Although it views all well-pleaded 
facts in plaintiff ’s favor, the court need not strain to 
find that the amended complaint infers that the Prop-
erties were confiscated after March 12, 1996 merely be-
cause plaintiff might benefit from the existence of such 
a fact. Southland Sec. Corp. v. INSpire Ins. Sols., Inc., 
365 F.3d 353, 361 (5th Cir. 2004). Further, in its motion 
to dismiss, defendant presumes that the confiscation 
occurred before March 12, 1996, Doc. 52 at 10, and 
plaintiff does not refute that assumption, Doc. 56 at 21-
25. 

 Because the Properties were confiscated before 
March 12, 1996, plaintiff may not bring an action re-
lated to his claim to the Properties “unless [he] ac-
quire[d] ownership of the claim before March 12, 1996.” 
22 U.S.C. § 6082(a)(4)(B). Plaintiff pleads that he in-
herited his claim to the Properties from his aunt and 
mother in 1999 and 2011, respectively. Doc. 47 ¶ 42. 
Defendant argues that because plaintiff did not ac-
quire his claim before March 12, 1996, he is barred 
from bringing this action. Doc. 52 at 10-11. The court 
agrees. Plaintiff argues that the word “acquires” should 
not be read to include inheritance and that, conse-
quently, the Act does not bar actions related to claims 
inherited after the March 12, 1996 deadline. Doc. 56 at 
22-23. 

 Plaintiff ’s argument appears to be based on a mis-
reading of the statute. The Act does not state that an 
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individual may bring an action unless he acquires the 
property on or after March 12, 1996. Instead, it states, 
“a United States national may not bring an action un-
der this section on a claim to the confiscated property 
unless such national acquires ownership of the claim 
before March 12, 1996.” 22 U.S.C. § 6082(a)(4)(B) (em-
phasis added). In other words, timely acquisition is a 
prerequisite to suit. If the Act’s definition of “acquires” 
does not include inheritance, plaintiff never “acquire[d] 
ownership of the claim” and therefore “may not bring 
an action” under the Act. Id. If the Act’s definition of 
“acquires” does include inheritance, plaintiff did ac-
quire his claim to the Properties, but not until after the 
March 12, 1996 deadline. Regardless of whether inher-
itance qualifies as acquisition under the Act, plaintiff 
did not acquire his claim to the Properties before 
March 12, 1996 and therefore may not bring suit under 
the Act. 

 
iii. Plaintiff failed to plead facts to show scienter.  

 Plaintiff ’s claim should also be dismissed for fail-
ure to plead facts to show that defendant acted with 
the required knowledge and intent. The Act states, in 
relevant part: 

(A) As used in subchapter III . . . a person 
“traffics” in confiscated property if that person 
knowingly and intentionally— 

(i) sells, transfers, distributes, dis-
penses, brokers, manages, or other-
wise disposes of confiscated property, 
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or purchases, leases, receives, pos-
sesses, obtains control of, manages, 
uses, or otherwise acquires or holds 
an interest in confiscated property, 

(ii) engages in a commercial activ-
ity using or otherwise benefiting from 
confiscated property, or 

(iii) causes, directs, participates in, 
or profits from, trafficking (as de-
scribed in clause (i) or (ii)) by another 
person, or otherwise engages in traf-
ficking (as described in clause (i) or 
(ii)) through another person, 

without the authorization of any United 
States national who holds a claim to the prop-
erty. 

 22 U.S.C. § 6023(13)(A) (emphasis added). 

 Plaintiff pleads no facts to show that defendant 
knew that the Subject Hotels were built on confiscated 
property and intended to traffic in confiscated property. 
See Doc. 47. Plaintiff argues that he did not need to 
make such a showing. He asserts that “knowingly and 
intentionally” modify only the verbs found in numerals 
(i)-(iii) of § 6023(13)(A) and that a defendant need not 
have realized that property was confiscated in order for 
the listed activity involving such property to constitute 
“trafficking” under the Act. Doc. 56 at 26-28. The court 
disagrees. 

 The Supreme Court rejected a similar argument 
in United States v. X-Citement Video, Inc., 513 U.S. 64 
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(1994). In that case, the Court assessed the extent of 
the mens rea element in a statute that criminalized 
knowingly transporting, shipping, receiving, distrib-
uting, or reproducing a visual depiction of a minor 
engaging in sexually explicit conduct. Id. at 67-68 (dis-
cussing 18 U.S.C. § 2252). Under the most natural 
grammatical reading of the statute, the term “know-
ingly” would modify only the surrounding verbs. Id. at 
68. However, the Court found that “knowingly” also ap-
plied to the minor’s age and the sexually explicit na-
ture of the material. Id. at 69. The Court explained that 
to apply the knowledge element only to the verbs 
would require the Court to conclude that Congress 
wished to draw illogical distinctions between unwit-
ting actors and ignore distinctions between unwitting 
and culpable actors. Id. (“It would seem odd, to say the 
least, that Congress distinguished between someone 
who inadvertently, dropped an item into the mail with-
out realizing it, and someone who consciously placed 
the same item in the mail, but was nonetheless uncon-
cerned about whether the person had any knowledge 
of the prohibited contents of the package.”). 

 The same is true here. Plaintiff ’s interpretation of 
the Act would require the court to conclude that Con-
gress intended distinguish between someone who 
knowingly and intentionally sold or purchased confis-
cated property, regardless of whether he knew it had 
been confiscated, and someone who made such a sale 
or purchase without knowing that he had sold or pur-
chased anything. 
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 Further, plaintiff does not explain how someone 
might sell, buy, or engage in some other commercial ac-
tivity without knowing that he is doing so or intending 
to do so. It seems that to engage in any of the actions 
listed in § 6023(13)(A), the actor must at least be 
aware of his own actions. Plaintiff ’s interpretation 
would thus render the “knowingly and intentionally” 
language superfluous, and the court declines to adopt 
such an interpretation. See Corley v. United States, 
556 U.S. 303, 314 (2009) (courts should not construe a 
statute to render any clause, sentence, or word super-
fluous, void, or insignificant). To commit trafficking un-
der the Act, a person must know that the property was 
confiscated by the Cuban government and intend that 
such property be the subject of their commercial be-
havior. The court is not alone in its interpretation of 
the breadth of the scienter element. See, e.g., Gonzalez 
v. Amazon.com, Inc., No. 19-23988-Civ-Scola, 2020 WL 
1169125, at *2 (S.D. Fla. 2020). 

 Plaintiff argues that his amended complaint sat-
isfies the scienter requirement even if such require-
ment applies to the confiscated nature of the property. 
Doc. 56 at 27-28. Plaintiff argues that defendant “and 
all other violators of the Act undoubtedly had ‘reason 
to know’2 that all real property in Cuba was confiscated 
by the regime” because Congress included a finding in 
the Act that Cuba’s government confiscated the prop-
erty of millions of Cubans, thousands of whom were or 
became U.S. nationals. Doc. 56 at 28 (citing 22 U.S.C. 

 
 2 The Act defines “knowingly” as “with knowledge or having 
reason to know.” 22 U.S.C. § 6023(9). 



App. 27 

 

§ 6081(3)). Plaintiff also argues that defendant gained 
the required knowledge when plaintiff sent a pre-suit 
notice letter to defendant. Doc. 56 at 28 (citing Doc. 47 
¶ 175). Both arguments fail. 

 First, if the Act’s language put all potential de-
fendants on notice that all real property in Cuba was 
confiscated, Congress would have had no reason to in-
clude “knowingly” in § 6023(13)(A). See Corley, 556 
U.S. at 314. Further, even if the Act itself gave defend-
ant a reason to know that the Subject Hotels sat on 
confiscated land, plaintiff has not alleged facts to show 
that defendant acted “intentionally.” See 22 U.S.C. 
§ 6023(13)(A). Merely having reason to know is insuf-
ficient to satisfy § 6023(13)(A)’s scienter requirement. 
Intent, BLACK’S LAW DICTIONARY (11th ed. 2019) (“in-
tent is the mental resolution or determination to do 
[some act]”). Congress chose to include the intent re-
quirement, and the court should not ignore it. Compare 
22 U.S.C. § 6023(13)(A) with 22 U.S.C. § 6033(a) (using 
“knowingly” but not “intentionally”). 

 Second, plaintiff did not plead facts to show that 
defendant facilitated any bookings in the Subject Ho-
tels after learning from the pre-suit letter that the 
Properties had been confiscated.3 The court is not con-
vinced that defendant committed trafficking by failing 
to immediately remove the Subject Hotels from its 

 
 3 The amended complaint does state that defendant “contin-
ued to traffic in the Glen Properties,” Doc. 47 ¶ 175, after receiv-
ing notice of plaintiff ’s claims. However, the court need not accept 
legal conclusions in the amended complaint as true. Iqbal, 556 
U.S. at 679. 
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website after receiving the letter if no transactions 
were made during that time period. See 22 U.S.C. 
§ 6023(13)(A). 

 Because the facts in the amended complaint fail to 
show that defendant acted knowingly and intention-
ally, plaintiff ’s claim should be dismissed. 

 
V. 

Order 

 Therefore, 

 The court ORDERS that defendant’s motion to 
dismiss be, and is hereby, granted, and that the claims 
and causes of action brought by plaintiff against de-
fendant in the above-captioned action be, and are 
hereby, dismissed. 

 SIGNED August 3, 2020. 

 /s/ John McBryde
  JOHN McBRYDE

United States District Judge
 

 




